
 
 

 

 
Foreign Financial Institutions Face New Disclosure Requirement 

Continued 
 
The required information is:  (1) the name, address and social security number or TIN of each 
account holder that is a specified U.S. person; (2) the name, address and social security number 
or TIN of each substantial U.S. owner of any account holder that is a U.S.- owned foreign entity; 
(3) the account number; (4) the account balance or value; and (5) the gross receipts and gross 
withdrawals or payments from the account.  The information must be provided each year for 
each account.   
 
A “withholdable payment” is any payment of interest (including original issue discount), 
dividends, rent, salaries, wages, premiums, annuities, compensation, remuneration, emoluments 
and other fixed or determinable annual or periodical gains, profits and income from sources 
within the United States, plus the gross proceeds from the sale of any property that can produce 
interest or dividends from sources within the United States.  Withholding under the new law 
applies to portfolio interest and to gross proceeds from the sale of property, whereas previously 
portfolio interest was not subject to withholding when paid to a nonresident individual or a 
foreign corporation from sources within the U.S. and gross proceeds were subject to withholding 
only on the sale of a U.S. real property interest.  The fact that the beneficial owner is entitled to 
an exemption or reduced rate of withholding under an income tax treaty does not prevent the 
30% withholding from applying.  Rather, to receive the treaty benefit the beneficial owner will 
have to file for a refund or credit.  
 
“Foreign financial institution” is broadly defined to include any foreign entity that: (1) accepts 
deposits in the ordinary course of a banking or similar business; (2) holds financial assets for 
others as a substantial part of its business; or (3) is engaged primarily in the business of 
investing, reinvesting or trading in securities, partnership interests, commodities, or any interest 
in such securities, partnership interests or commodities.  The definition includes hedge funds and 
private equity funds, as well as institutions more typically considered financial institutions. 
 
As an alternative to avoiding the 30% withholding by meeting the disclosure requirements, a 
foreign financial institution may elect to provide full Form 1099 reporting as if it were a U.S. 
person and as if each holder of an account that is a specified U.S. person or U.S.-owned foreign 
entity is a natural person and a citizen of the U.S.  If the election is made, the foreign financial 
institution is not required to report the account balance or value, or the gross receipts and 
withdrawals from the account.   

 



Under a companion statute, a withholding agent must withhold at 30% on any withholdable 
payment made to any foreign entity which is not a financial institution, unless: (1) the beneficial 
owner or payee provides the withholding agent with either a certification that the beneficial 
owner does not  have any substantial  U.S. owners, or the name, address and TIN of each 
substantial U.S. owner; (2) the withholding agent does not know, or has no reason to know that 
any information provided about substantial U.S. owners is incorrect; and (3) the withholding 
agent reports the name, address and TIN of any substantial U.S. owner to the IRS.   The 30% 
withholding for withholdable payments to a non-financial foreign entity does not apply to any 
payment beneficially owned by certain enumerated persons, including a publicly traded 
corporation, an entity formed under the laws of a U.S. possession and wholly-owned by residents 
of the possession, a foreign governmental unit, an international organization and a foreign central 
bank of issue. 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 

 
 

 

Tax Section 
Montgomery McCracken has the experience and talent to assist clients in all areas of federal, state, 
local and international taxation. We counsel clients regarding tax-free corporate reorganizations 
and taxable mergers and acquisitions, partnerships and joint ventures, tax efficient structures for 
investment vehicles and international operations, investment vehicles, international operations and 
tax issues faced by nonprofit and tax-exempt organizations. 
 
Please contact a member of our Tax Section if you have questions or if we may be of assistance. 
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