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I. The Foreign Corrupt Practices Act

The United States’ Foreign Corrupt Practices Act, 15 U.S.C. §§78dd-1, et seq. (“FCPA” or “Act”), “was enacted [in the 1970s] for the purpose of making it unlawful for certain classes of persons and entities to make payments to foreign government officials to assist in obtaining or retaining business.”
  The FCPA aims to achieve this purpose through antibribery prohibitions and various record-keeping requirements, the violation of which may result in administrative, civil, and/or criminal penalties.

While seemingly a powerful tool, even twenty-five years after its enactment the FCPA was rarely-utilized, typically resulting in only a handful of deferred prosecution agreements (“DPAs”), non-prosecution agreements (“NPAs”), and plea agreements each year.  Over the past few years, however, the Department of Justice (“DOJ”) and the Securities Exchange Commission (“SEC”) “have given heightened priority to FCPA investigations and prosecutions.”
  Indeed, “[i]n 2010, the [DOJ] and the [SEC] brought 74 FCPA enforcement actions … compared to 40 in 2009 and only five in 2004.”
  This aggressive stance has coincided with the announcement of several high-profile, multimillion dollar agreements stemming from alleged violations across the globe:
(
Siemens:  $800 million for violations in Latin America and the Middle East;
(
Halliburton:  $559 million for bribing Nigerian officials during the construction of a gas plant; 
(
BAE Systems PLC:  $400+ million for alleged bribery in Saudi Arabia and other countries;
(
JGC Corporation:  $218.8 million for bribes to Nigerian officials to obtain engineering and procurement contracts (including the largest individual disgorgement - $149 million – to date); and
(
Johnson & Johnson:  $70 million for bribes offered to doctors in three European countries and Iraq.

The DOJ and SEC have clearly announced their intent to continue their vigorous FCPA enforcement efforts.  The Assistant Attorney General of the DOJ’s Criminal Division recently warned that “the prospect of significant prison sentences for [FCPA violators] should make clear to every corporate executive, every board member, and every sales agent that we will seek to hold you personally accountable for FCPA violations.”  Similarly, SEC Enforcement Director Robert Khuzami pronounced that “law enforcement authorities within the U.S. and across the globe are working together to aggressively monitor violators of anti-corruption laws.”

Because of this increased enforcement activity, multinational corporations – whether small or large – are rightfully concerned about their compliance efforts at home and abroad.  As discussed below, to minimize the consequences posed by foreign bribery, an organization – and their legal counsel – should have a clear understanding of the practices prohibited by the FCPA, commit to ethical business practices, implement an appropriate compliance program, and be cognizant of “red flags” moving forward.

A. Who is Covered by the FCPA?

The FCPA applies to two broad categories of persons:  those with official ties to the United States and those who cause an act in furtherance of a violation to take place within the territory of the United States.

Those with official ties to the Unites States include “domestic concerns” and “issuers” of securities.  “Domestic concerns” is a broad category, encompassing any individual who is a citizen, national, or resident of the United States, as well as any corporation, partnership, association, joint-stock company, unincorporated organization or sole proprietorship with its principal place of business in the United States.
  An “issuer” is any company that has securities registered in the United States or is otherwise required to file periodic reports with the SEC.
  Accordingly, U.S. corporations, nationals, and issuers can be held liable for bribes paid to foreign officials even if no actions take place in the U.S.

Furthermore, “[a] foreign company or person is … subject to the FCPA if it causes, directly or through agents, an act in furtherance of the corrupt payments to take place within the territory of the United States” even if it does not “make use of the U.S. mails or other means or instrumentalities of interstate commerce.”

The foreign officials who receive bribes from the aforementioned persons remain outside the reach of the FCPA.

B. What are the Basic Prohibitions?

As previously noted, the FCPA has both antibribery prohibitions and record-keeping requirements.

Anti-bribery Prohibitions:  A person or organization is guilty of violating the FCPA’s antibribery provision if the government establishes the existence of:

1)
a direct or indirect
 payment, offer, authorization, or promise to pay money or anything of value

2)
to a foreign government official or to any other person knowing that the payment or promise will be passed on to a foreign official

3)
with a corrupt motive

4)
for the purpose of – 

(a)
influencing any act or decision of that person, 

(b)
inducing such person to do or omit any action in violation of his lawful duty, 

(c)
securing an improper advantage, or 

(d)
inducing such person to use his influence to affect an official act or decision,

5)
in order to assist in obtaining or retaining business for or with any person.

There are several terms within these five elements that warrant additional discussion.  For starters:

The definitions of ‘payment’ and ‘foreign official’ are sufficiently broad to cover virtually any benefit conferred on [or offered/promised to] someone in a position to affect a person’s business dealings with a foreign government.  Nonmonetary benefits, including travel and entertainment, fall within the FCPA’s definition … [and] [t]he statute contains no monetary threshold; even the smallest bribes are prohibited.

“Foreign official” includes “any officer or employee of a foreign government or any department, agency or instrumentality thereof, or of a public international organization, or any person acting in an official capacity for or on behalf of any such government, department, agency, or instrumentality, or for or on behalf of any such public international organization”.
  By including “instrumentality” in the definition, the scope reaches beyond the more obvious or traditional concepts of governmental officials to include even commercial entities owned or controlled by the government, such as, for example, utilities, hospitals, mining concerns, and other businesses, etc.

“Anything of value” reaches more than direct payments, but also includes such other “value” or benefits as sham contracts or sham employment of the official or others (e.g., a relative or colleague), promise of future employment, non-bona fide business trips, use of facilities, entertainment, vacations, payments to related entities, etc.  For example, while paying for an official’s travel to the United States to visit one’s manufacturing plants or personnel in connection with the official’s bona fide investigation of products or services being considered may comply with FCPA, paying for non-business portions of the trip would not (e.g., sightseeing visits or vacation days elsewhere).

Furthermore, the DOJ interprets “obtaining or retaining business” broadly, such that “the term encompasses more than the mere award or renewal of a contract.”
  Any “business purpose” will suffice.
  It could include any action such as special tax or customs treatments, obtaining government licenses or permits, or anything that gives one entity an improper advantage over competitors.

The breadth of these terms is echoed when it comes to the term “knowing.”  The FCPA defines knowing as:  (a) awareness that the third party is engaging in prohibited conduct, that a prohibited circumstance exists, or that a prohibited result is substantially certain to occur; (b) belief that the prohibited circumstance exists or is substantially certain to occur; or (c) awareness of a high probability that a prohibited circumstance exist, unless the person actually believes that the circumstance does not exist.

With such a broad definition, corporations and individuals could be subject to prosecution for corrupt
 payments even if they have no actual knowledge that bribes are being paid.  Indeed, Congress made it clear that it intended to prohibit all actions that “demonstrate conscious disregard or deliberate ignorance of known circumstances that should reasonably alert to high probability of violations of the Act.”
  Thus, corporations, directors, and managers cannot bury their heads in the sand and expect to avoid liability.

Record-Keeping Requirements:  The record-keeping requirements established under the FCPA are two-fold:  (1) all issuers are required to “make and keep books, records, and accounts, which, in reasonable detail, accurately and fairly reflect the transactions and dispositions of assets of the issuer;” and (2) all corporations must create a system of internal accounting controls which provide “reasonable assurance” that transactions are properly authorized.

C. What are the Penalties for Violating the FCPA? 

Individuals face up to five years’ imprisonment for each violation of the anti-bribery provisions, or up to twenty (20) years for certain willful violations.

Corporations and other business entities may be fined up to $2 million for each violation, and individuals may be fined up to $100,000.  In the instance of certain willful violations, the maximum fine may be increased.
  Furthermore, under the Alternative Fines Act, any criminal fines may be increased to twice the gain obtained by reason of the offense (or twice the loss to any other person).

The collateral consequences, including exclusion or debarment from over thirty government agencies, can also be severe or even life-threatening.

D. Are There any Exceptions or Affirmative Defenses?

The FCPA exempts “facilitating or expediting payment[s]” for “routine governmental actions,” such as obtaining permits or processing governmental papers, from the antibribery prohibitions.  This exemption is commonly referred to as the “grease payment” exception.
  It should be noted that this exemption is of limited application and is considered to relate to only non-discretionary actions by the foreign official.

Furthermore, there are two affirmative defenses explicitly provided for under the Act:

(
the payments are lawful under the written laws and regulations of the foreign official’s country;
 and
(
the payments are “reasonable and bona fide expenditure[s], such as travel and lodging expenses,” that are “directly related” to the “promotion, demonstration, or explanation of products or services” or “the execution or performance of a contract” with a foreign government/agency.

While these exceptions and affirmative defenses are clearly provided for, one problem lingers:  only a handful of FCPA cases have actually been litigated.  Thus, there is little to no guidance on the scope of these provisions.  Needless to say, the DOJ and SEC will likely construe them narrowly. 

E. Private Right of Action Under the FCPA?

There is no private right of action under the FCPA.  However, actions that constitute violations of the FCPA act may also give rise to or be the basis of other claims such as unfair trade practices, antitrust, securities, or Racketeering Influenced and Corrupt Organizations Act claims.

II. Policies, Guidelines, and Good Corporate Practices

There are various practices and procedures that multinational corporations may follow in order to ensure their employees, strewn across the globe, are not violating the FCPA provisions.

A. Corporate Compliance Programs 

Corporations will want to establish a global compliance program to assist in effectively preventing and responding to FCPA violations.  In so doing, corporations should look to the guidance set forth in several key sources:  (1) the U.S. Sentencing Guidelines, (2) the various remedial requirements typically imposed by the DOJ in DPAs and NPAs, (3) the OECD guidance, and (4) the recently-published UK Bribery Act Adequate Procedures Guidance.
  These sources tend to suggest that, at a minimum, the following elements should be contained in the compliance program:

(
demonstrated support for compliance from the top down;

(
appropriate oversight of the compliance program, including a direct reporting line between the monitoring body or individual and the board of directors;

(
the inclusion of third-party business partners in the compliance process;

(
global and tiered training and certification that training has taken place;

(
a system where employees can receive urgent advice when confronting potential violations in foreign countries (via a hotline or website);

(
a procedure whereby employees can report – and the corporation can deal with – suspected compliance violations;

(
accounting controls;

(
specific FCPA-related policies or provisions on areas of possible abuse, including travel, gifts, gratuities and entertainment, petty cash, and charitable contributions (including requiring approval authority for payments over and above a particular amount);

(
monitoring, including periodic compliance audits; and

(
frequent evaluations of the effectiveness of the established compliance program.

It is worth noting, as well, that the DOJ and SEC “look for companies to develop a risk-based compliance model, meaning that a compliance program must be tailored to the particular risk level of the jurisdiction.  For example, the agencies will expect enhanced training to take place in countries where greater corruption risks exist, along with certification that employees received and understood the training.”

B. Watching Out for Red Flags 

The work is not finished once the appropriate compliance programs are in place; monitoring for possible FCPA violations is key.  Thus, organizations should continually watch for circumstances that may be “red flags” for violations, including:

(
unusual payment patters or financial arrangements;

(
“high risk” countries with non-market economies, emerging economies, or a history of corruption;
(
a foreign business partner’s rejection of anticorruption provisions within a contract;
(
unusually high commissions;
(
lack of transparency in expenses and accounting records;
(
a potential partner’s apparent lack of qualifications or resources; and/or
(
a government official’s recommendation of a particular company as a potential partner.

III. Defending Companies or Individuals Alleged to Have Violated the FCPA
Even with a strong compliance program and diligent monitoring, companies may at some juncture suspect, or learn, an FCPA violation has occurred.  Set forth below are some considerations for circumstances of this sort.

A. The DOJ Opinion Procedure 

As an initial matter, it should be noted that a U.S. company or national may request guidance from the DOJ through their Foreign Corrupt Practices Act Opinion Procedure.
  Under this procedure, the Attorney General will issue an opinion in response to a specific inquiry within thirty (30) days of the request.  Previously-issued releases are available on the DOJ’s FCPA website.

B. Determining Whether to Self-Report

When facing these circumstances, the organization may also consider the difficult question of whether to alert the authorities. 

“With increasing frequency, corporations are self-reporting to enforcement authorities’ activities of employees and business partners that might violate the FCPA.”
  This stems from several factors, including (1) the aggressive stance currently being taken by the DOJ and SEC; and (2) the fact that both the DOJ and SEC have identified “timely and voluntary disclosure of wrongdoing” as a key factor to be considered in determining to proceed with a prosecution.

While self-disclosure may reduce penalties and avoid prosecution, there is no guarantee of lenience from the DOJ or SEC for voluntary disclosure.  “Companies must be aware that the practical consequences of disclosure remain unpredictable.”

C. Taking it To Trial:  Collecting Defense Evidence 

If your client decides to take the case to trial, you will undoubtedly be dealing with a complex maze of treaties (including Mutual Legal Assistance Treaties (“MLATs”)
) and foreign and domestic laws in your attempt to gather evidence abroad.  The following are some practical tips to consider when navigating that maze:  obtain competent, local counsel familiar with the laws and practices of those countries where witnesses and documentary evidence may be present; consider using a private investigator to informally collect pertinent evidence, but be certain that no foreign law will be violated in so doing; obtain letters rogatory (requesting that the corresponding judicial authority compel production) pursuant to 28 U.S.C. §1781; or request that the government utilize an MLAT on the defendant’s behalf.
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